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Introduction:

Last year there appeared in the editorial of a major Australian newspaper this statement:

‘One of the greatest achievements of modern criminal law and jurisprudence is that it
regards crime as an offence against society, against social order, rather than against the
individual.’

It may surprise that newspaper’s editor to find that there are many around the world who do
not agree with his statement; indeed, evidence suggests that the segment of the community
least likely to share this view is the one with more experience than most of so-called ‘modern
criminal law and jurisprudence’, namely victims of crime.  Over the past two decades the
voices of dissatisfied, even outraged, victims have increasingly been heard, expressing loud
and clear the shortcomings of traditional criminal justice processing.

International research reveals a remarkable consensus among victims of what these
shortcomings are.  Across a range of criminal justice systems in different countries, these are
the concerns which consistently emerge:

* victims want a less formal process where they can participate and their views count
* victims want more information about both the processing and outcome of their case
* victims want to be treated respectfully and fairly
* victims want material and emotional restoration
* victims want an apology

Despite the successes of the victim movement internationally from the mid-seventies onwards
in drawing attention to these concerns and the development of a range of services aimed at
improving the circumstances of victims, some people believe that it is only through a
restructuring of criminal justice processing to accommodate restorative justice principles that
victims can be given their due.

What is Restorative Justice?

Restorative justice takes many forms in different places, but usually has the meaning of
restoring victims, offenders and the community to the condition prevailing before the crime
was committed (Bazemore & Umbreit 1994, Brown & Polk 1996).  It involves all the parties
with a stake in a particular offence coming together to resolve collectively how to deal with
the aftermath of the offence and its implications for the future.  It rests on these propositions
(Van Ness 1993):

1. Crime is primarily conflict between individuals resulting in injuries to victims,
communities and the offenders themselves; only secondarily is it lawbreaking.

2. The overarching aim of the criminal justice process should be to reconcile parties
while repairing the injuries caused by the crime.

3. The criminal justice process should facilitate active participation by victims,
offenders and their communities.  It should not be dominated by the state to the
exclusion of others who are involved in the offence.
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In fact, the ‘restorative’ approach has been the dominant model of criminal justice for most of
human history.  Dispute resolution was usually achieved through restitution by the offender
and his family to the victim or the victim’s family, so as to avoid the consequences of revenge
(Weitekamp 1997). These mechanisms fell away with the rise of the modern state, and were
replaced by a retributive model of state-centred justice with outcomes focused on punishment
of the offender rather than reconciliation between the disputing parties and restoration of the
victim’s wellbeing (Zehr 1985).

What does restorative justice look like in practice?

Restorative justice in modern times is usually said to have sprung from the victim-offender
reconciliation programs which originated in Ontario, Canada in the 1970s.  These programs
were the first to mediate directly between victims and offenders.  Like the victim-offender
mediation programs which arose in the United States soon after, the focus was on arriving at
resolution of a conflict by holding offenders personally accountable for their behaviour and
providing opportunities for offenders to take responsibility for their actions.

In these kinds of programs, usually only the victim and the offender are involved: often the
mediator meets separately with each of them and quite often the principals do not meet face-
to-face at all.  Mediation has sometimes been criticised by victims on two main grounds.
First, victims often resented the implication that both parties needed to give ground in arriving
at a negotiated agreement to resolve the offence, as if both parties should necessarily accept a
degree of blame.  Second, victims were conscious of the focus of these programs on the
offender, often at the expense of the victim, who was produced mainly as an object for the
offender to ponder in facing up to his or her culpability, with little effort made to repair the
harm that had been suffered.  Indeed some researchers have suggested that when reparation
and offender diversion from the court system are sought within the one forum, the victim almost
always loses out because diversion tends to override all other goals (Marshall & Merry 1990).

Important progress has been made in restorative justice in addressing these concerns of
victims interestingly by looking carefully at some traditional methods of dispute resolution
and the restoration of victims and offenders, mainly in Canada and New Zealand (though
examples of such practices can be found all over the world).

In Canada, circle sentencing emerged during the 1980s as a First Nations method of
responding to offenders and is now used in a number of northern communities.  It involves
offenders, victims, the families of each and other community members in a discussion of the
circumstances that are underlie the causes of crime and is built on principles of mediation,
indigenous peacemaking processes and consensus decision making (Stuart 1996).  However,
these programs have been criticised for their dependence on mainstream court processes and
personnel in their operation (LaPrairie 1995).

In New Zealand, much more far-reaching reforms were introduced in 1989 which profoundly
affected the way in which juvenile justice was addressed.  The central feature of these reforms
was the establishment of family group conferences (FGC) as the primary mechanism for dealing
with almost all youth crime, including very serious offences. Conferences involve a meeting
of not only young offenders and their victims, but also their wider families and is based on
traditional Maori ways of resolving disputes and dealing with criminal behaviour.  They are
now entrenched in mainstream criminal justice processing for all New Zealand youth who
‘decline to deny’ their offence, and the program has been extended to some adults as well.
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Despite the involvement of the local community in FGCs and the acknowledgment of a wider
community of victims as well, an early evaluation of the program found the usual problems
for victims: inadequate attention paid to their interests and a strong offender orientation at the
expense of victims’ concerns.  Although the majority of victims who attended FGCs were
satisfied with the outcome, around a third of them were unhappy and said they felt worse
afterwards (Maxwell & Morris 1996)

Conferencing came to Australia in 1991 and since then programs have been established in
every State and Territory.  They differ in many ways from each other and from overseas
programs, but all retain the central features of a conference: the coming together of the
offenders and their supporters, the victims and their supporters, as well as any other party
affected by the offence, in a meeting led by a trained facilitator where the objective is to
discuss the harm caused by the offence and how that harm can be repaired.

What Can Restorative Justice Offer Victims?

In theory, restorative justice offers victims many advantages over the traditional retributive
court-based criminal justice system.  I want to briefly review both overseas research on
restorative justice programs, and also the work we are carrying out in Canberra on the
conferencing model.  The Canberra study, known as the Reintegrative Shaming Experiments
(RISE), is comparing the effectiveness of conferencing with normal court processing on a
range of outcome criteria.  One of the most important of these is the attitude of victims
towards the court and conference experience.  The research design entails eligible cases being
randomly assigned to court or to a conference, so we can be confident that any difference that
we find between the experiences of court victims and conference victims will be due to the
way their case was dealt with, rather than due to the characteristics of the individual or the
offence they suffered.

The data we have so far concerns 169 victims; 85 of them had their cases processed in court
and 84  of them went  to a conference.  Each of them was interviewed shortly after their case
was completed and asked how they felt about the way it had been dealt with.

• victims want a less formal process where they can participate and where their views
count:

Although there have been failures in some restorative justice programs, notably in mediation
but also to some extent in conferencing too, in involving victims adequately, North American
research (Umbreit et al 1994, McCold & Wachtel 1998) indicates that victims were very
satisfied when programs were designed around their desire for participation.  Central to
restorative justice is the opportunity for victims to find closure through direct involvement in
the justice process and they appreciate being able to explain directly to their offender the
impact of their behaviour and to take an active part in the resolution of the offence.  In our
Canberra study we have found that when victims who had taken part in a conference were
asked what were the most important reasons for their decision to attend it, their desire for an
informal process in which they could express their views and be taken seriously was one of
the reasons most often given.
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• victims want more information about both the processing and outcome of their case:

 The structure of restorative justice programs empowers victims to take an active role in the
disposition of their case and to be as closely engaged with the processing and outcome of their
case as they wished.  By contrast, for example, fewer than a third of the victims in our
Canberra study whose cases were dealt with in court had been officially informed of what
their offenders were charged with and only 19 percent knew the outcome of their case.
 

• victims want to be treated respectfully and fairly:
 
 Again, North American research  (Umbreit et al 1994, McCold & Wachtel 1998) shows that
victims participating in restorative programs expressed high levels of satisfaction about the
fairness and respect with which they were treated.
 
•  victims want material and emotional restoration:

British research (Shapland 1986) shows clearly what we intuitively know, that victims see
material compensation as a proper objective of criminal justice processing.  But more than
that, it is a means of making a symbolic statement about the offence and the harm it caused.
The research also shows that victims have a strong preference for compensation directly by
the offender, rather than the state.  Although on occasion courts recognise that victims should
receive financial compensation, the emotional dimensions to loss have routinely been ignored
by the justice system.  There is evidence that in fact victims see emotional reconciliation to be
far more important than material reparation (Umbreit 1994).  Restorative justice should
provide greater opportunity for victims to obtain both.
 

•  victims want an apology:

The victimology literature makes little mention of victims’ desire for apology from their
offender, but when victims are asked whether they believe they should receive an apology,
they almost universally say that they should (Strang, forthcoming).  The absence of apology
in victimology seems to be the result of operating purely within the dominant retributive
model - what is the point of asking whether victims want an apology when no opportunity
exists for them to receive it?  But victims recognise the ‘almost miraculous qualities of a
satisfying apology’ (Tavuchis 1991 p 6), which assists greatly in the process of letting go of
the crime experience.

What do we know about whether conferencing delivers what victims want better than
court does?  A comparative question

Findings so far from the RISE study indicate the following:

• Victims who attended their court/conference cases:

4 percent of victims whose cases were assigned to court (henceforth called ‘court victims’)
attended, compared with 80 percent of victims whose cases were assigned to conference
(henceforth called ‘conference victims’) (p<.001)
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• Material restitution awarded:

15 percent of court victims awarded money, compared with 14 percent of conference victims.
However, a further 27 percent of conference victims were awarded non-financial material
restitution either for themselves or for others.

• Apologies:

17 percent of court victims received apologies from their offender (none through the court
process itself), compared with 71 percent of conference victims (p<.001).  36 percent of court
victims believed the apologies were sincere compared with 77 percent of conference victims
(p<003)

• Feelings of safety:

18 percent of court victims believed the offender would commit the offence against them
again, compared with 7 percent of conference victims (p<.04).  57 percent of court victims
believed the offender would commit the offence against another victim compared with 33
percent of conference victims (p<.003)

• Feelings of vengefulness:

21 percent of court victims said they would so some harm to their offender if they had the
chance, compared with 6 percent of conference victims (p<.004)

• Feelings of satisfaction:

26 percent of court victims said that as a result of the way their case was dealt with their
respect for the justice system had gone up, compared with 38 percent of conference victims
(p<.07).  49 percent of court victims said they were pleased their case was dealt with by court
rather than by conference; 68 percent of conference victims said they were pleased their case
was dealt with by conference rather than by court (p<.02).

Data are available only for conference victims for the following measures:

• Perceptions of procedural fairness of conferences:

Around 90 percent of both male and female victims indicated that they believed the
conference process was fair to both themselves and their offender

• Reasons for attending conferences:

Around two-thirds of conference victims said that the most important reasons for their
attending was because they wanted to have a say in how the problem was resolved, because
they felt a duty to attend and because they wanted to express their feelings and speak directly
the their offender.  Less than one third rated as important wanting to ensure repayment for the
harm they had experienced.
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• Anxiety about the offence happening again:

21 percent of victims were anxious before the conference, compared with 13 percent after the
conference (p<.001)

• Fear of the offender:

16 percent of victims were afraid before the conference, compared with 8 percent after the
conference (p<.03)

• Anger at the offender:

65 percent of victims were angry before the conference, compared with 27 percent after the
conference (p<.001)

• Sympathy towards the offender:

18 percent of victims were sympathetic before the conference, compared with 50 percent after
the conference (p<.001)

(For more information about RISE findings, go to www.aic.gov.au/rjustice)

Conclusion

Victims have indeed been poorly treated by our traditional formal justice system and despite
many improvements over the past 25 years flowing from the actions of the victim movement
around the world, there are structural problems with our court-based system which prevent
victims obtaining many of those things they want most.  In theory, restorative justice offers a
better opportunity for victims to get those things.  Research both internationally and in
Australia indicates that restorative justice, at least in the form of conferencing, may in fact be
superior to courts in delivering them.

It is important to recognise, however, that restorative justice is only available to the minority
of victims whose offenders are apprehended.  It is also available only to those whose
offenders make full admissions about responsibility for their offence.  But in Australia the
great majority of cases involving victims are dealt with in District and Magistrates courts and
of these the great majority involve guilty pleas.  It is for this minority of all victims – though
the majority of those whose cases are brought into the criminal justice system – that research
shows restorative justice may offer the potential for improving their experience.  The hope is
that restorative programs can work together with victim support services in repairing the harm
these victims have suffered.
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